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This is in referenceto your requestfor furtherconsiderationof yourapplicationfor
correctionof yournaval recordpursuantto theprovisionsof title 10 of the United States
Code, section1552.

A three-memberpanelof the Board for Correctionof Naval Records,sitting in executive
session,consideredyourapplicationon 8 April 1999. Your allegationsof error and injustice
werereviewedin accordancewith administrativeregulationsandproceduresapplicableto the
proceedingsof this Board. Documentarymaterialconsideredby theBoard consistedof your
application,togetherwith all materialsubmittedin supportthereof,your naval recordand
applicablestatutes,regulationsand policies. In addition, theBoard consideredthe advisory
opinionfurnishedby a designeeof theSpecialtyLeaderfor OrthopedicSurgerydated22
January1999, a copy of which is attached,and theinformationsubmittedin responsethereto
by you and yourcounsel.

After careful and conscientiousconsiderationof the entirerecord, theBoard found that the
evidencesubmittedwas insufficientto establishtheexistenceof probablematerialerror or
injustice. In this connection,the Board substantiallyconcurredwith the commentscontained
in theadvisoryopinion. It notedthat in order for you to establishyourentitlementto
disability separationor retirementfrom theMarineCorps,you mustdemonstratethat you
wereunfit for duty becauseof a disability which was incurredin or aggravatedby your
service.You werenot foundUnfit by reasonof physicaldisability; rather,you were
administrativelydischargedfrom becauseof your failure to meet the minimum physical
standardsfor enlistmentdueto a backconditionyou concealedduring yourpre-enlistment
processing. The Boardconcludedthat althoughyou hada normalpre-enlistmentclinical
examination,it is unlikely you would havebeenfound physicallyqualified for enlistmenthad
you disclosedyour lengthyhistory of backpain. Notwithstandingthe minor bruising and
spasmnotedin your healthrecordafter you beganmilitary training, theBoard wasnot
persuadedthat you sufferedany significant traumato yourbackduring yourenlistment,or
that yourpreexistingcondition waspermanentlyaggravatedby yourbrief periodservice.



The Boardnotedthat SECNAVINST 1850.4B,of 5 September1987, wasnot in effect
during yourenlistment. Theversionof Disability EvaluationManualsin effect at thetime in
questioncontainedprovisionssimilar to thosecited in yourbrief, but theydo not providea
basisfor grantingyour request. As indicatedabove,the resultsof yourpre-enlistment
physicalexaminationareof limited valuebecauseof your failure to accuratelydisclose
pertinentfactsof yourmedicalhistory, and the absenceof credibleevidenceof service
aggravationof your preexistingcondition.

The Boarddid not acceptyourcontentionthat theevidenceis clearand convincingthat you
did not havespondylolisthesisprior to enlisting. In this regardit notedthat the x-raystaken
on 11 February1982 werereadasbeingwithin normal limits by thegeneralmedicalofficer
who reviewedthem. Theentry “trauma to L-S joint” on the x-ray requestform dated11
February1982 refersto thebasisfor requestingexamination,ratherthana diagnosis. The
form doesnot containa post-x-raydiagnosis,and thereis no indicationthat the x-rayswere
reviewedby a qualified radiologist. As your recordcontainsno otherx-ray requestforms
or reports,it is likely that the diagnosisof spondylolisthesismadeby an orthopedicspecialist
on 22 March 1982 wasbasedon the x-raystakenon 11 February1982, and that thegeneral
medicalofficer wasmistakenwhen heclassifiedthem asbeingwithin normallimits. If your
versionof the factswerecorrect,theresultwould bean anomaloussituation in which you
sustainedsubstantialtraumato yourbackon 11 February1982, which hadnot producedas
spondylolisthesisas of 12 February1982, and that therewasdelayedonsetof that condition
at sometime between12 Februaryand22 March 1982, without furthersignificant traumato
yourback. Thenakedassertionsof yourmedicalexpertthat “.. . it is as likely asnot that
this patientdevelopedthis GradeI spondylolisthesisduring his servicetime”, and that your
condition “was at leastaggravatedin service” were not consideredprobativeof your
contentionsof error or injustice. It wasclearto theBoard that you had a preexisting
condition,and that you sufferednothingmore thanan acuteexacerbationof thatproblem
during yourenlistment.

TheBoard rejectedyourcontentionto theeffect that you agreedto bedischargedbecausea
Navyphysiciantold you that “... theyweretired of fooling with” you, and would guarantee
that you would receivea lessthanhonorabledischargeif you didn’t agreeto bedischarged,
becausethe contentionis not substantiated,and theBoarddid not considerit to becredible.

In view of the foregoing, theBoard adheredto its previousdecisionto deny yourapplication
denied. Thenamesand votesof themembersof thepanelwill be furnisheduponrequest.

It is regrettedthat thecircumstancesof yourcasearesuchthat favorableactioncannotbe
taken. You areentitled to havethe Boardreconsiderits decisionupon submissionof new
and materialevidenceor othermatternot previouslyconsideredby theBoard. In this
regard,it is importantto keepin mind that a presumptionof regularityattachesto all official



records. Consequently,whenapplyingfor a correctionof an official naval record, the
burdenis on the applicantto demonstratetheexistenceof probablematerialerroror
injustice.

Enclosure

Sincerely,

W. DEAN PFEIFFER
ExecutiveDirector
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From: LCDR S. W. Helmers,OrthopaedicSurgeryDepartment,NavalHospital,
HPO1 Boone,Road,Bremerton,WA 98312

To: Chairman,Boardfor CorrectionsofNavalRecords,Washington,D.C. 20370-5100
Via: (1) OrthopaedicSpecialtyAdvisor

Subj: APPLICATIO’N FORCORRECTIONOF RECORDSICO OF FORMER

~ ~IrI~IItL
Ref: (a) 10 U.S.C. 1552

End: (I) BCNR Itr JRE:jdhDN: 6635-97of l’~.Aug 98 w/encl

1. At your request,thecommentsandrecommendationsin thecaseof PVT Lawrence
Southerlandis forwardedforyour review. Enclosure(1) hasbeenreviewedin accordancewith
reference(a), arid is returnedherewith.

2 CaseHistory Formi~~~entered theUnitedStatesMarineCorpson 28
January1982,andwasseparatedfrom the serviceon 12 April 1982. On 7 January1982, he
underwenthis entranceexaminationat theArmed ForceEntranceExaminationStation(AFEES),
and atthat timehe did not reportany historyof low backpain, low backproblemsor previous
injury to his back. Baseduponthat examinationhewasfoundqualifiedfor enlistment!induction
into theUnitedStatesMarineCorps. His first documentedscreeningexaminationwasduring his
activeduty serviceon 2 February1982,whenheunderwentarecruit screeningexaminationand
wasfoundfit for dutywithout any physicaldefects. Henextpresentedto medicalon 9 February
1982,on trainingday seven,wherehe reporteda” backpainfor 1 year”. At thattime, he had
full rangeofmotion ofhis back,no scoliosis,no anemia,andno erythema. Hewasgivenaspirin
for painandinstructedto returnto duty. Hewasnextseenon 9 February1982in PodiatryClinic
wherehereportedfoot painontheinsideofhis right foot andoutsideofhis left foot. Hewas
diagnosedby thePodiatristashavingbilateral plantarfasciitis andgivenheellifts andtold return
to theclinic asnecessary.His nextvisit was 11 February1982 (trainingday 9)wherehe
reported,“kicked in thebacklastnight,nowwith painand spasmsin low backwithout
radiation”on the nightprevious. Thepatientwasdiagnosedwith lumbarstrainand given
ParafonForteand48 hoursof light duty. Hewasnextseenon 12 February1982, whenhe
reported“low backpainbetter”andwasneurologicallyintact. HewasgivenMotrin and
instructedto returnto duty. Hewasnextexaminedon 19 February1982,wherehe wasnotedto
haveasorethroatandagain,in thePodiatryClinic wherehe notedto have“stresspain”
bilaterally. On 5 March 1982, thepatientpresentedwith complaintsofanklepainand“sore back
complainsofspasmsandtendernessin low back”. Hewasnotedto beneurologicallyintactand
wasgiventhe assessmentofmusculoskeletallow backpain. His nextexamwas 12
March 1982, wherehecomplainedof “backpainfor 1 year”. Thepatientstated,“entire backis
alwaysin pain”. Hewasnotedto beneurologicallyintactwithout any deformitiesandwasgiven
ParafonForte andMotrin. His nextmedicalentrywas 15 March 1982,wherehe wasnotedto
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havelow backpainandwasto be neurologicallyintact. Hewasreferredto Orthopaedicsafter
beingstartedon FlexeralandIndocinfor pain. On 22 March 1982,he wasthenexaminedin the
CastRoomClinic, OrthopaedicSurgeryDepartment,NavalMedical Center,SanDiego. There
thepatientreporteda historyof“low backpainfor 1 ½to 2 years,exacerbatedby physical
trainingwith parasthesiaofboth feet”. His examnotedhim to be neurologicallyintactandx-
raysdemonstrateda GradeI SpondylolisthesisofL-5/S-l. At this point, he wasrecommended
for AdministrativeSeparationfor low backpain, which existedprior to enlistmentandGradeI
spondylolisthesis,whichexistedprior to enlistment. Hecould “follow-up asneededasa
civilian”: On 2 Apnl 1982,his medialboardwasdictated.On 6 and9 April 1982, thep.atient
presentedfor painmedicationrefill and it wasrefilled. Therewereno furtherentriesin to the
members’military medicalrecord.

His medicalboarddiagnosedhim with:

1) BackPain, lower, (72450),EPTEand
2) Spondylolisthesis,(75612),EPTE.

A reviewofthesupportingdocumentationprovidedrevealsthat thepatienthashadpersistent
low backpainandworseningleft leg radicularpainsincehis separationfrom theservice. This
pain is to apoint thathe hasbeenunableto performany work andis “unemployable”according
to theDepartmentof VeteransAdministrationandis on 100%disability atthis time. This
documentationalso providesmultiple notesfrom specialistsafterhis exit from the service. This
documentationshowsthepatientto still havea GradeI spondylolisthesisandto beessentially
neurologicallyintactwith theexceptionofsomeradicularleft legpain/numbness.His x-rays
showno otherabnormalitiesincludingchestx-rays,AP pelvis, lateralsacralviews. His
laboratoryfindingsincluding rheumatoidfactor,white counts,uric acidsand sedimentationrate
areall normal. Furthersupportingdocumentationdid provideaEMG/nerveconductionstudy
date5 November1990,which showschronic“mild” right L5/SI andleft L5/L4-5 nerveroot
irritation. A CT scanofthe lumbosacralspinefrom 4 April 1985revealedbulgingdisc atthe
L5/S 1 interspacewith impingementon theleft and possiblyright S 1 nerveroot and
recommendedamyelogramto confirm. Thepatientalsounderwentabonescanofthelumbo-
sacralspineon 1 March 1985, which revealeda normalsymmetricuptakewith an entirely
normalstudy.

3. SummaryandRecommendations:Examinationofhis medicalrecordandsupporting
documents,showsthepatientdid, on severaloccasions,report a 1-2 yearhistoryofchroniclow
backpain. This wasnotonly statedto corpsmen,on 9 February1982and 12 March 1982but it
wasalsostatedto threeMedicalOfficers (physicians)on 12 March 1982,22 March 1982and 2
April 1982. Baseduponthis, this would substantiatethe diagnosisofchroniclow backpain
syndromeorlumbosacralstrainor lumbardiscdisorder,which existedprior to enlistment
(EPTE). It is notedthatafterthepatientwasdischargedfrom the service,his subsequent
statementsreflect thathe did not havepainbeforehis enlistment.
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~Further,thepatientreportshis secondarydiagnosisof aGradeI spondylolisthesiswassecondary
to an injury while on activeduty whenhe reportedlandingon eitherakneeoraboot during an
exercise,he wasforcedto do during boot camp. Althoughspondylolisthesiscanbecausedby
traumaticinjury, it wouldbeextremelyunlikely for a patient,who wasotherwisehealthy,to
sustainabilateralparsintraarticularisfractureasaresultfrom afall from a standingheighteven
on to abootor knee. Typically, this fracturewould requireafall from aheight, at leastgreater
than 10 feet,or a sudden‘decelerationinjury, like from acaraccident,oraviolent forced
hyperfiexioninjury, like ~ tackleto an interior linemanin football. Thus, themechanism
proposedby former ~ J~idoesnot havemerit. His spondylolisthesisis morelikely
theresultofacongenitalordevelopmentaldefectofhis parsintraarticularis.Althoughhis injury
on activedutymayhaveacutelyexacerbateda chronicback conditionfor abrief periodoftime,
it wouldbeextremelyimprobablythatthis would result in any long-termdisabilityasadirect
result.

Therefore,basedupontherecordprovidedfor my review,thepetitioner’srequestfor Medical
Dischargefrom theUnited StatesMarineCorpsversesanAdministrativeSeparationdoesnot
appearto havemerit. It is apparent,that thememberdid havetheabovenotedconditionsat the
time ofseparationbut thepresenceof theseconditionsin andofthemselvesdoesnotnecessarily
warrantamedicalseparation. -

4. If thereareany furtherquestionsin this donot hesitateto contactmy office.

LieutenantCommander,Medical Corps
United StateNavy
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